IN THE CRIMINAL COURT FOR DAVIDSON COUNTY, TENNESSEE k
DIVISION [

STATE OF TENNESSEE )
)

VS. ) CASE NO: 2004-D-3113
)

PERRY AVRAM MARCH )

ORDER

1. Introduction
nﬁ:mltercamhefucﬂemeonlph.dh:gmﬁded"ﬁe&ﬁan‘sMoﬁnulnLiuineNo. 1" filed on
July 13, 2006. In his motion, Mkhﬂlﬂ%bmm&mmmem Rule of Evidence
404(b). mmmwwmm'smmmm&u'smmmmm&enumnm
tothcd:fzndm’scmsph'ncyudsolicimi-mchxgwshanbcu&rﬁssibleforih:mmmombelow. The
evidence of express kidnappings is excluded at this time. }hwm,tb:Cmmmlhgmthccﬁdmmof

express kidnappings pending the presentatior of proof in the trial of this case.

1L. Background

DnDemim-B,m,asealedmdicmmmmmmedagﬁnnﬂudefendnmbyabavidsmCoumyGfmd
Jury." As s result, ﬂ:edcfendantwanhnhrocmdyhhkxicoml\ugwlZOOSmdeonedleshville
on August 12, 2005. Upon arrival in Nashville, the defendant was housed in the Special Management Unit at the
Criminal Justice Complex.

While incarcerated the defendant became acquainted with an inmate named Russe!) Nathaniel Farris. At
mpommuu&wmﬁﬁmrmmlmmadcvaed-plmmhnummmﬂ&mlynmm.‘ Farris
ewnmllytoldmﬂmiﬁuabmnlh:phmdh%toﬁ!hdmw&mmhaphn Following Famis’
withdnwa.l,hengreedmcoopenwwihﬂ:d:stictmomey'somccbywminga“wie"mmdhismvmﬁom

! In addition to the current case, the defendan was indicted for theft of property over $10,000.00 and received a
scparate jury trial on thosc charges.

¢ TheLevlmmdnepmtsoﬁlkgednuﬂ:rvicﬁm.lmthhrch,udueptosmn.ingwimcncsindmucmd
degree murder charge.



with March.

Based on these tape recordings aad the additional information supplied by Farris prior to the recordings, the
defewamwashdicmdmeonsﬁncywm]lchﬁmcm. These charges were the subject of a jury trial in this
Court which began on June 5, 2006. Thejuj.-hurdtlnwstimyuhmmberofwimessesudtheupc recorded
conversations between Farris and the defendant. Onlm&zw&.dgjmymmdmvicﬁommdnmpincy
andsolicimionmu.’The&uﬂhumicmdﬂsﬂﬂm&omummspmymgemdmcmm
relating 1o discussions berween the defendam and Mr. Farris.

(L Discussion/Analysis
[n his motion in limine (No. 1), the defendant moves 10 exclude from evidence “any and all crimes, wrongs
mdxuof&amdwbkhmﬂchmhmwmmmhmmwimh
procedures specified by Tenuessee Rule of E-idence 404(b)." He specifically argues this Court should exclude
mﬁnmymhﬁngwmemm-ndnﬂiciuﬁuchrgec. ‘l‘hiscl-uzngunendnorefmmesof"e:qnul
kidnamings"mdcontheupermd'ugs intioduced at the conspiracy/solicitation trial.

Tennessee Rule of Evidence 404(b) provides that:

Evidence of other crimes, WTOngs, or acts is not admissible 1o prove the
chuactzrofapmonhu’dmehoWMinmfomityw'nh&echnrnm
trait. hmy,hom,tealiﬁssﬂ’kformhcrpupom. The conditions which
must be satisfied before allowing such evidence are:
(l)ﬁecounmzwonmnholdabuhgmiduhjwy'amm.
(I)Themmmst&mmlmmmcsuherﬂancondm
confmmugwihlchnmminndmmmnmmﬂxucwdm
maminlism.mcmlhg_md&emsﬁradn’ningthcﬂidme;
[J)Tlucmmnmhdpm:-fofmcomm,mmactmbechrmd
convincing; and
(4)Thzcummmexdudclhceﬁdmuciﬁupmb-ﬁnvnhnisommghdby
the danger of unfair prejudize.

Tenn. R. Evid. 404(b).

A. Jury Out Hearing
First, Mmmhrequmtamwngmhmnmexmmm@). In the

£ mc«mmmmmsmwnguam:mwwmmmmmuhmne
times.



imnmcm,thcmmisbe'nglwiewdpmﬁal:ndthmfmmtinajmy'smem. At the morion hearing, the
defemhrmeded&nhwbrtﬂmﬁcmhwyaﬁmﬁcﬁﬁmcmmmnmmm&m

purposes of the rulc.

B. Material Issue

den&mmmmeumuchnxhpdaﬁm,mngwm&mm&chlkngﬁ
evidence tends 1o prove, if any. lnthemtscn-:cuc.M&fuﬂmischmdwi&ﬁem&mmofhis
wife, Janet March. Mmmmmmmmmmmwmkmmuy
cleard:atkmwwmsbﬂlammiymcmwm.

mthomgumﬂmeMvﬁnMMWﬁmhmmAmtlk
15, 1996 and was ncver seen again according to the Stare’s theory. At or near the time of her disappearance, the
defendant and the alleged victim were apparemly having marital difficulties. When the alleged victim disappeared,
thcdd'tnd:dandhkbhwghmmad-:hﬂwmm,mwdmwﬁtmmmmmm. It
appears it was not unusual for Ms. March (o leave for brief periods to be alone, Soom aficr the disappearance, the
defendant moved to [llinois with his two children. Various custody and other civil proccedings ensued. The
defendant eventually moved to Mexico.

Oancmbus,IMS,agrmdjuwrmrmdambdhﬁmcmunMWhhoﬁems
including second degree murder of Janet Mar:h. Al of the evidence supporting the homicide charge has not been
revu!edtnthilCmasoﬁhsdneofﬁsnd:ng.hnMofﬂleinforuﬁonpettinnuoﬂiismehsbem
presented at prior trials, hearings and filings with the Court.

Altoughthemhumtye(pnsu'tdiucvi&me,itiscleaﬂnSmcwilllﬂrmmbm\rimeajuyM
the defendant, and not some other person, killed Janet March. Identity of the perpetrator is a central issue in this
case. lnfnct.bacmembodyurm'-smzmu%nﬂuwhpwemtlmmn
all.

mmmmm:mm:edmsuamwkmmm. Both Lawrence
lm&rolynwmmmm&ngﬁmh&ebﬂddem. From cvidence taken in other wials and
wmwwmmmmmmmmmmomummw
disappearance of Janct March h&eupemdh.sphynd-&emsphcylmﬁciaﬁonm&deﬁu:mmﬁes



references to the Levines as witnesses and to their role in the homicide trial. The defendant also references his odds
of prevailing in the homicide trial with and without the Levines. In the tape recordings the defendant is heard telling
Furixthat&oddsofumﬂhgimpmvewithﬂwuﬁmsomofﬂwpicm.

In Tillery v. State, 565 S.W.2d 509 ‘Tenn. Crim. App. 1978), an eyewitness testificd at trial that several
months after thc murder he was threatened by the defendant. Id. a1 510, The Court of Criminal Appeals noted that
“[a]uyamnptbynnacmndiocmdordcsmev&ma.hchﬂhgmummwﬁemﬁmmyofa
wilness, is relevant as a circumstance from which guilt of the aceused may be inferred.” Id. at 511.

The Tillery holding was echoed in State v, Maddox, 957 S.W.2d 547 (Tenn. Crim. App. 1997). Maddox
dnllcngcdtheltinlcoun‘swisﬁonofkm:smwmwEhscx(wbowuawimssathial)whm:Esscxms
incarccrated in Georgia. The court noted that one of the letters appeared to be threatening Essex not to tell the
police what he knew about the robbery. Td. at 551-52. The letter read in pertinent part . . . [ hate to say, who ever
[sic]isuyiurgmnﬁxh,ib-dedﬁorasixfoum...ljumvmmdwknowifuwﬂdynusenmeownave
your own ass . .."” Id. Citing Tillery, the Ma:idox court similarly concluded that such evidence was relevant and
admissible in the current wial. Id. This Cowrt notes that the Maddox court found some portions of the letters to be
highly prejudicial.

w.mmofwmmmwmmdmmmmmw
conceal or destroy evidence. Tn State v. Tamuine Works, No. W2005-01048-CCA-R3-CD (Tean. Crim. App. filed
May26.2006mlacboa),asmmihndmthc&fmﬁnwdﬁudnm Theoﬂiccrwmﬁedlhmtbe
defendammduh:mtthm“wan’tnohdygoingmm:iuomﬁfymbmhimimhcm“ Id. ar
*24-%25. 'l'hemmdwdﬂ]m‘iﬁwﬂhtmfw&ummhhh:im:amﬂe!wmh
such evidence would be rclcvant. %TmmSowhmMCm'sb&gM
‘[g]anenlly.evﬁuﬁﬁnuaymwm:mmhmdmmmkuom“hmdmu)m
in:omimmwhhmeM':mwbmmm(z)wmﬂﬁmhmmumudm
threats evinces a consciousness of guilt."” [d. ut *25 (quoting State v. Austin, 87 S.W 3d 447, 477 app. (Tenn.
2002)). mmcmwmum-wmwm&km-nuuﬁmgomwmm...
mdﬁﬂu[foud]htmdqaofmﬁjrw:jaﬂ‘nembmﬁaﬂymﬂwigbedha&n'msﬁm” Id.

Thckicmiryofﬂnpﬂmofd:hmﬁdcismimnﬁuxbjuymthismm. Thesefore, the
evidence of the conspiracy and solicitatiop isrebminth:honicidecaep«themnhcofm. Further, as



appliedm:hiscasa,ﬂ:edei%nd:nt'sammmeﬁmiutcﬂnI.evinesuwmispmhﬁvelsbothinmmkmm
wﬂhchimofinnmmeandevidmcingacouciousnmnufgnﬂt.

de:fmdmtlckmwkdgumu“ammmsmwsﬂmnyohwimcssistelevantasa
circumstance from which guilt of the accused may be inferred.” As such, the defendant concludes it cannot contend
Rule 404(b)(2) is not satisfied.

Based on the foregoing, the Court conchudes the proposed evidence relates 1o at least the issue of identity in
the present homicide case. Amhh.ﬂfb)ﬂ)hsbm:uﬁsﬁeﬂumﬁeevidmceofcmpmm
solicitation.

Amm:mmﬁmuwmmm“morbﬂmmfmﬁduhghmmymal
and challenged herein by the defendant. In 2 June 2006 jury trial on the conspiracy and solicitation counts, the
Jury heard references on the tape recordings t- “express kidnappings”™ in Mexico. The defendant explained to Farris
lhuthctwoofthqnwoﬂdgobhlﬁca&rhmamﬁmf:ﬂmlﬂewhmoﬂhe
children of wealthy parents. According to the defendant, the children would be beld for a large rapsom. The
defendant specifically mentioned a gentleman who would pay large sums of moncy for the retum of his danghter,
The defendant implied he had committed them in the past.

mammemudmuwumummmuMJ
analysis, Atﬁsm,hCMm&mm:dhwﬁ:nofcmusedﬁdmwhgshmcm
degree murder case. MthMnhCmnﬁm%meCmcmw
M&hwﬂerumommofhunﬁuﬂymmﬂdn%}nm While the kidnapping evidence
relates to & possible motivation for Fasris to p:icipate in a plot to kill the Levines, its direct applicability or
relevance is not readily apparent in the homicide trial. At this time, the Court finds this evidence must be excluded *
As noted below i the Coun’s application of the 404(b) balancing test, the relevance and eventual admissibility of
&iscvﬁemembedmﬁndmahmﬁmen&wﬁmcmmldevehpa

“ Some specific references contained on tape 1ecordings which would need to be redacted include: line 1388 through
1420 (p-30) and line 2301 through 2306 (p 49) of the 10/6/05 conversation; line 1239 through 1402 (pgs 33-38) and
line 3798 first sentence (p.101) of the 10/6-1077/05 conversations.



. Clear and Convincing
Rnlc404(b)(3)mqnimsIthounmﬁnddrcximnuofthemmwrongsorlcnhydunn:l
convincing evidencc. Here, the other crime :vidence (i.e. conspiracy and solicitation) was presented to a separate
Jjury in a separate trial. mjuyfomdﬂtd::'mdlmguikyoﬁhmcmbe)mdambm Having
hurdtheeﬁdmce.ﬂn(‘.mmeptsdﬁrw-diﬁmdﬁndsthecthceofmmmmlybydwud
convincing evidence but also beyond a reasonable doubt. Therefore, this element has been satisfied.

D. Probative Value v, Unfair Prejudice
ﬁeﬂuﬂmdkuk%)h&chhmhgof&cmvﬂmdhmw&dmpuf
unfair prejudice resulting from admission of the evidence. The defendant claims that, although the evidence is
Mymmmxzxuwmamwmmormmw
be “monumental ” Thu:ﬁrqbwehhmhdeﬁccvﬂeumun&hdﬁspmgofﬂuﬂdysis.

C . i Solicitati
th%muﬁs%wﬁ&m@@ﬁummkcvﬂ:ﬂml@bhmm
solicitation churgcs. Wiﬂnmqnuﬁxyﬂnﬂvdmenfde&ndm‘sp-ﬁdpﬁmhaphmkmmelﬂhﬁs
prejudicial. lnfact,tbevicknc:imm&nedi':ﬁehnezowmrcsultadineonvicﬁmoncompincyand
solicitation. mmmeﬁmammmmmmmwmumumaﬂx
evidence.

Hnwm.ﬁlmmatho‘ighbuobaiuhﬂrmmukmm The
defendant is now on trial for killing bis wife, Janet March Evidence that the defendant devised a plan to kill two
ﬁmhummmmmmcmmnmuymmumwm. As found
iuli]];umdism,&ismmmdhecdym&cdcfmhm'smusmsofgmhnthmdh
ncgate any claim of innocence made by him. ﬁishmacscwhue&eoﬁuaiu,mwmissomd
ﬁvmﬂnhmoﬂ‘mﬁ-tinadu&;ionwﬂdmﬁﬁlypnjuﬁcﬂhedefm Instead, the conspiracy related
ﬁmwmumg«mmmmhmmm

Awlmmmwdmxmmmumumkmwbym



danger of unfair prejudice. TheVi&medlhemlMsdﬁhﬁmuiﬂkMsibhhdtMﬁll.

E Cid .

A:discmedabove.dﬁsCmﬁndsﬂmdnmhvmofrefumesmmhdmpphgskqmﬁmhle
at this juncrure. thﬁghiyrdenmmd:xupﬂwycbngundmemllhqmﬂmewsthmnyofnm
kidmpp'ngsis&nlmremowdﬁmnﬂnhmici&chrgu. In other words, it is a peripheral issue at best and relates
topossiblemoﬁvuforFtniijohhampﬁmy~nﬂmﬁlyammnfmehthehmhhcm.

Even if relevant bere, the evidence brings a different result in the 404(b) balancing test. The jury in this
case will hear evidence that the defendant alk:gedty killed his wife, Janet March. Based on this Court’s ruling, they
wiﬂakoheuahmamymthgMu&'sm.hmndCumum Admssion of the
mhmmm:emhha“nﬁ-wmhmmmm:dhhly
omwmmmmumwmmmnumnuhmmﬁm.

Amrﬁ@y,k%mmﬁcuﬁhhxﬁevhedmkm:“mu
excluded under the 404(b) balancing test. The danger of unfair prejudice outweighs the probative value.

Hmm,mmmuemmmmmmmmmm
Iesponse fo cross-examination or in rebunal, Jepending on the proof. Therefore, the Court will revisit the issue upon
motion of either party at the appropriate time

IV. Conclusion
For the forcgoing reasons, the defen:iant’s Motion In Limine #1 is hereby DENIED in part and GRANTED
n part.

ENTER this the d‘i&ay of July, 2006.

oY{aN

Hon. Steve R_ Dozier,
Division |
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